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Passed by Shri Uma Shanker Commissioner (Appeals)Ahmedabad

3-TtR 3ITpfCT, ~~~. Jli';:l-JGlcillG-111 Jll9,cfdlc1ll &RT ~ -rr ~ :
GNR-STX-DEM-DC-14/2017~: 21.03.2017 "fr~

Arising out of Order-in-Original: GNR-STX-DEM-DC-14/2017, Date: 21.03.2017 Issued
by: Assistant Commissioner, Service Tax, Div:Gandhinagar, Ahmedabad-111.

3lcflcl¢df 10f !.lfctcJlq~I cBT ~ 10f LfffT

Name & Address of the Appellant & Respondent

Mis. Kiristsinh Setansinh Chauhan

al{ anfa za 3rfla am? riats 3rgra aar t az gr arr uf zuenferf Ra
say gr 3rf@art at 3rhea zu grterv area 4ga a nar &

(J

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, .to the appropriate authority in the following way :

,~ tl-<¢1'< cpT :fRTa=ruT~ :
Revision application to Government of India :
(4) tu 3naT zca 3rf@fr , 19g4 #t err sifa Rt aar mug mci # a a
~~ cm- ~-~ cB" "!,j"~~ cB" 3@T@ :fffla-Tur ~ .3-lcR ~. 'lTI«r fflclm° ,
f@qa +ianra , Ga R@a, a#tent #ifha, Ra a a, ir mf, { fecal : 110001 cfil"
al.st a1Reg

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section ( 1) of Section-35 ibid :

(ii) lift l=flc1" cBT ~ cB" .,p:rc;f if ~ ~ ~ cfil-<i@i,i x=t fcl:ixfr ·1-)□-sllll'< ITT 3Fl! cf>R~
if m fuixfr 'l-J0-sii11x z-r ~ 'l-J0-s1•11x if l=flc1" ~ ~~ lWf if. m fuixfr 'I-J0-s1<11x m~ ii
'cfIB erg fuixfr cfil-<1!511,i if m~ 'l-)□-sPII'< if "ITT l=flc1" st 4fau a hr g{ & I .

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another .during the course of
processing of the goods in a wareh.ouse or in storage whether in a factory or in a warehouse.

(g) a a are fa#t u, a rs Pi l!tR't a B@' ~ m B@' cfl Rl Pi lit 0 1 ii ~ ~
~ l=flc1" ~ 0tc11 ct 1 zyca a Ra #m \Jl1" 'lTI«r a as fant z uq Pi litR't a
t1
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on ex_cisable n:iaterial_ used in the manufacture of the goods which are exporte9,-}~JW, r.3r
country or territory outside India. /, ,," ., '"'"0,,t;-1<'r
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(1) a4tu 31ri zyca 3rf@z1 , 1944 #t nl 3s- vo#/ssz 3it+fa­
Under Section 35B/ 35E of CEA. 1944 an appeal lies to :-

0

:0

(7T) ~ ~· cjJT :r@R ~ fcl"IT ~- cf> ~ (~ <TT ~ c!TT) RIITTf ~ Tf[fT

l=!IB"ITTI
(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty..

tf 3TTf11, '30-11 c; rj cB1' ·30-11 c; rj ~ * :f1cfFl cf> ~ \Y[f ~ ~'5<: l=fR:f cB1' 7Tt 5 3f1'!
~ 3lrn1 \Jl1' ~ tTRT ~ f.=n:r:r cf> ~cilRlcb ~ . 3rifrc;r * m 'CJTmf err~ ~·lfr
arefaa arfefm (4.2) 1998 tTRT 109 8RT frrpm ~ ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act.
1998.

(1) sari zyc (sr8) Rzunra81, 2oo1 fa s aifa RRfe Tua in
<g-s at ufii ii, )fa or?sf 3mer hf f#fa a ft ma a ft -sr a
379la 3neg at td ufi a rr Ur 3ma fan urt lRk; Ur r1 al g l
gngff siaifd nr 3s-< ferffa l # para rqa a vrei €tr--6 arcana a) sf
'lfl ~ mfITT! I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the ordei
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944. under
Major Head of Account.
(2) Rfa7 374a # arr Ggj iaa van ya ala ql a sua a m at q1 2oo/­
#)a z1at #l srg 3jh uei icv a Gara a vnr zit cTT 1000/- cBT ffi 1j1@A cf>1
GgI
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved. is more than Rupees One
Lac.

ft gyca,at ala zca vi aara 3nfl4ta mznf@raw #fa 3r@ea­
Appeal to -Custom, Excise, & Service Tax Appellate Tribunal.

'3cfdfB:ifula qRm½ 2 (1) en B ~~ cf) m at 3r@ta, anfta a r xfli:rr
zyca, €hr Gara zca vi hara 3flu mnf@raw (free) al af?a 2ft i:rtftcnr.·
3'.16~ B 3TT-20. ~~ i31ffclc&1 cfil-t.11'3°-s. irmufr ';fl"R, 3li3l--l½lii:ll½-3B0016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) tu 3a gen (3r4ta) Pura8, 2oo1 #l err s a siaifa rua <g-3 feafRa
fag 3r4a 3rfl#tu nznf@era0i #t n{ or4t a @s ar@a fay ng 3n? #l a uRii Rea
'0'lm ~~ cffl' l=ftrr. &TM cifr 'l--lTlT 3ITT WlTl!T ·Tan uifa q, s Gara zn ra a t cIBi
~ ·1000 I - ffi ~ 'ITT7fi I '0'lm ~~ c#r 'l-!TlT, &TM cifr lWT 3ITT WlTl!T 7T<TT ~
Tg 5 lg IT 50 Gal4 dG "ITT cTT ~ 5000 /- ffi ~ irfr I '0'lm ~ ~ cifr lWT.
&TM cifr l-fiTr 3ITT WlTl!T TI1G#fl T; 5o ala ut 3a unt & a7 6T 10000 / -- #6ha
3ft etft I at #hr era R#er # I a a~a ta rue # x,iq 'B ~~ ~ ~ I Uf;

~~ "{-Q:fR cf) fcl?xfr rfTPic1 14fa ea ja #ht gal al 'ITT . :·0.i<ii'< <3iq">,
/ <."' 1(-,

,, ,' '· . ,,;, 1 t; ~·1 .,..., .

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form .Ei3~ c,,'.'◊-§. •
prescrib~d under Rule 6 of Central Excise~Appeal) Rules, 2001 and shall be accompaniedi~gainsffjd \ 1.;.
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs. to,~00/-".i,~~~ ; ::
where amount of duty/ penalty/ demand I refund is upto 5 Lac, 5 Lac to 50 Lac and above"SQ, acc....~-:::. ,: i!
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch_

06_(a ;Y........ ••·•• "',,,.~~~,' ·4co
IJ(: -{.:



nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) ~~~~~~~~<ITT~ NITT t m~.~~ct; ~ qfr"fl <ITT :fTcTT"I ~
~ ~ fcpm "GfAT ~ ~ ffv:T er; mcr ~ '!fr fcn fc;rmr ~ com a aa a fru uenRrf 3rfl#ha
ma7f@raw al va 3@la u a4haalal ya m4a [hut vITTTT t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant:.
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) --llllll&lll ~~ 1970 ~~ mmmT cITT~-1 cfi 3fff1IB ~ ~ ~
sad 34ea z 3rz zqenRenfa ffzu If@rant a sag u@ta #t va wfa u
~.6.50 tfff cB"T arr1au gyca feaz ca gin a1Rey

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) a al vii~@r mm#i at friar aa a frii cm 3W< 'lfr R!FI~ fcnm \JITcTT t
\if!" ft zrca, a€tu area zyca vi ara 3rq)#la znznf@aw (arrff4fer) frrlli:r. 1982 ~

~t I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tar era, a4tzr 3el area vi #aas 3rd4tr uf@rawr (@fr#a ) h IDci }11frc;rr c);-~ af
htzr 3ul area 3f@)fer#, &&yy st enr 39n h 3iauia fa#hr(izn-2) 3/f@1fer1 2&9(26&y #
ican 29) feciia: e€.o.8y5it far 31f@0fez1a, &&&y Rtnr3 h 3iriaaaa aft rap8
wr{&, arrff s{ qa.if@r saraa 3rfearf ?, 6j"Q@ fa gr nr h 3iauia saR5 aft
3Nfa-'rc=r~UTQ1c;fl"~~ 3rf@ra a zt
~~~lJcf~ c),~'' a:JT<TT fcl,Q" -aw~,, af 'FctFc=r Qnfcitc;ri

(i) mu 11 tfc);~fc:l"~tcncJ=r
(ii) rsat t w{ aa f@

(iii) ~~ fc-1 llcl-ilcl e>il h fzra 6 h 3iau 2z vn#

» 31it arrzr fnserr han fa (i. 2) 3/f@1f7rm, 2014 3Grqa fa4 3rd#a qrf@art

a farrflPrat 3r5ffvi 37ft en]"~~~ I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores, ·
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6) (i) ~~QT c);- lJ"Frt 3r4 q1f@)aswrha si Ia 3-T~ Q_rp m c;-us fctcl I Rea zta aii f@auaQ_rp

c);- 10% a[rareru 3thszihaau Rafa &la c;us" c);- I 0%~ q{ clTT ~J1Hltnc=fi i I

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute. or~,--,"
penalty, where penalty alone is in dispute." .,_i:-~__ , ,, '"•,·"I'.<\.
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ORDER-IN-APPEAL

3 V2(SAS)ll/STC-lll/2017-18

M/s. Kiritsinh Setansinh Chauhan, 50, Janakpuri Society, Nr.
Gokulnagar Crossing, Himmatnagar, Sabarkantha (hereinafter referred to as
'appellant') has filed the present appeal against Order-in-Original number
GNR-STX-DEM-DC-14/2017 dated 21.03.2017 (hereinafter referred to as

'impugned order') passed by the then Assistant Commissioner, Service Tax,

Gandhinagar Division, Ahmedabad-III (hereinafter referred to as

'adjudicating authority').

2. The facts of the case, in brief, are that the appellant is engaged in
providing the service of 'Manpower Recruitment & Supply Agency' and is

. .
holding Service Tax Registration . number AEOPC2606_LSD001 from
07.03.2011. On the basis of inquiry, it was noticed that the appellant
supplied unskilled labourer/ worker to M/s. Sabarkantha District Co-op Milk
producers Union Ltd. (hereinafter referred to as 'M/s. Sabar Dairy'). During
the course of further inquiry, it was noticed that the appellant had started
providing services to M/s. Sabar Dairy from the year 2010-11 however, it

was verified that he failed to pay Service Tax on the income received in
exchange of the services provided. It was further noticed that the appellants
had provided services to some body corporate for the period 2011-12 to
2014-15.It was seen that the appellants failed to pay Service Tax in those
fields too. Accordingly, a show cause notice dated 19.10.2015, was issued to
the appellant which was adjudicated by the adjudicating authority vide the
impugned order. The adjudicating authority, vide the impugned order,
confirmed Service Tax of ~12,29,337/- under Section 73 of the Finance Act,
1994. He also ordered for the recovery of interest under Section 75 of the
Finance Act, 1994 and imposed penalty of 10,000/- each under Sections
77(1)(a) and 77(2) of the Finance Act, 1994 and ordered to recover late fee
specified under Rule 7C of Service Tax Rule, 1994. He also imposed penalty

of ~12,29,337/- under Section 78 of the Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellant filed the
present appeal. The appellant stated that he denies all allegations imposed
vide the impugned order. The appellant further argued that he was supplying
labours for the execution of specific work of cleaning cans at the Dhansura
Sheet Kendra and the said service was not covered under Service Tax liability
under the provision of Finance Act. Further, the appellant stated that the

adjudicating authority has erred by demanding Service Tax on the services
provided by him to M/s. Gujarat State Seeds Corporation Ltd., Gujarat Water
Supply & Sewerage Board, District Training Centre and District Employment
Education Centre. He further stated that the show cause notice has invoked ,eats67,

~xt~nde~ period of limitation alleging that t_he appellant ~as sup~ressed t- ·_Jt_(r.~•'/'"'_-_,,_.• ,_:_,_:·_~:· <~_-\
Information from the department. But there is no suppression or wllful wrong ##$ c
statement on the part of the appellant. He has further urged that penal~'.'/,;'•, ~.,2 /J

e• ·"/
<" ­.+"

0



4 V2(SAS)11/STC-III/2017-18
0

o

d

under Section 77(1)(a), 77(2) and 78 of.the Finance Act, 1994 cannot be
imposed in the present case.

.~ff·•:~

4.· Personal hearing in the case was granted on 16.11.2017 wherein Shri
Ajit P Sandesara, Chartered Accountant, on behalf of the appellant appeared

before me and reiterated the contents of appeal memorandum. He sought 2
days time to submit the copy of contract which he submitted on due course.

5. I have carefully gone through the facts of the case on records,
grounds of the Appeal Memorandum, the Written Submission filed by the
appellant and oral and written submission made at the time of personal
hearing.

6. Now, I take the contention of the appellant pertaining to whether the
appellant was actually engaged in the service of manpower supply or
carrying job work. In this regard I agree with the adjudicating authority that

the appellant was involved in a contractual work with M/s. Sabar Dairy. The

appellant's contention that they were having a relation under principal to
principal basis with M/s. Sabar Dairy is not supported by any documentary

evidence. Simply stating that they were not a labour supplier but doing
specific work at site does not suffice the purpose of the appellants and it
seems to be a mere afterthought on their part. The various conditions,
mentioned in the contract, are very clear to emphasize the fact they are
liable for payment of Service Tax. From condition number 4 to 21, it is very

clear that all the liabilities regarding salary, bonus, uniform etc. were to be
borne by the appellants (being the labour contractor). In condition number
47, M/s. Sabar Dairy directs the appellants to collect Service Tax from the
former and pay the same. The appellants were bound by the contract to
produce the challans as proof of payment. This is enough to conclude that
the appellants were liable to pay Service Tax which they failed to do. In this
regard, I proclaim that the adjudicating authority has rightly confirmed the

· demand of Service Tax pertaining to the services provided to M/s. Sabar
Dairy.

7. Regarding their second argument that the adjudicating authority has

erred by demanding Service Tax on the services provided by him to M/s.
Gujarat State Seeds Corporation Ltd., Gujarat Water Supply & Sewerage
Board, District Training Centre and District Employment Education Centre, I
find that the activities performed by the appellant, are 100% exempted vide
Mega Exemption Notification number 25/2012-ST dated 20.06.2012. I have
produced a table below quoting concerned services as mentioned in the
above said notification;

s. s .
N erv1ce
0.

Service
Provider Service Receiver
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8 Training or coaching in Any person Any person
recreation activities related
to Arts/Culture/Sports.

9 1.Transportation of Any person Educational institution
students/faculty/staff. means any institution

providing ­
2.Catering including mid-day
meals scheme sponsored by 1. Pre-education and
the government. education up to higher

secondary school.
3.Security/Cleaning/House­
keeping in educational 2. Education as a part
institution. of a curriculum for

obtaining a
4.Related to admission to qualification recognized
educational institution or by Indian law.
conduct of examination by
educational institution. 3. Education as a part

of an approved
vocational education
course.

25 Water supply/Pubiic Any person Govt./Local
health/Sanitation 1 authority/governmental
conservancy/solid waste authority.
management/slum
improvement & up-
gradation.

30 Carrying out an intermediate Any person Any person
production process as job-
work in relation to-

~
1. Agriculture, printing,
textile processing.

As per the above, I find that the services offered by the appellant to M/s.
Gujarat State Seeds Corporation Ltd., Gujarat Water Supply & Sewerage
Board, District Training Centre and District Employment Education Centre,
are exempted vide the Mega Exemption Notification. Therefore, I set aside
the impugned order upto this extent only.

8. Further, regarding his argument that no suppression can be invoked, I
would like to quote the judgement of Hon'ble CESTAT, Mumbai in the case of
M/s. Daichi Karkaria Ltd. vs. CCE, Pune-I where the Hon'ble CESTAT, Mumbai
proclaimed that;

•.. if some information is available in various reports and

returns which are to be formulated in compliance to other

statutes, it does not lead to a conclusion that the utilization

of credit for the activity of renting is known to the

Department. The Department is not supposed to know each

0

o
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and every declaration made outside the Central Excise

and Service Tax law. Even if the Financial Report is available
· ,s..°

to the audit, the same is meaningless in' the sense that it

does not indicate that input Service Tax credit utilized to

pay the tax liability on such renting of property. The
appellant's argument on limitation is rejected."

9. In view of the above, I uphold the levy of Service Tax as confirmed by
the adjudicating authority vide the impugned order as discussed in paragraph
6 only. Regarding the interest under Section 75 of the Finance Act, 1994, I

uphold the same as the appellant has failed to pay up the Service Tax
(pertaining to paragraph 6 above) and is rightly invoked under the impugned
order. Regarding imposition of penalty under various Sections of the Finance
Act, 1994 and Service Tax Rules, 1994, I uphold the same as per the
discussion held in paragraph 6 only.

9. Accordingly, the appeal is disposed off as per the above discussion.

0 10. Jll!l<>lcha~ mu cic!TT~ 3-fCfrc;rr tfiT fc;lqc:m ~~ * ~ -arar ~,
"'

10. The appeals filed by the appellant stand disposed off in above terms.

. ._..,.;;,w/7
30'
(3r gia)

37gm (3rhlc - II)

CENTRAL TAX,AHMEDABAD.

ATTESTED

. ·,,,1
.%

SUPERINTENDENT (APPEAL-II),

CENTRAL TAX,AHMEDABAD.
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BY R.P.A.D.

To,

M/s. Kiritsinh Setansinh Chauhan,

50, Janakpuri Society, Nr. Gokulnagar Crossing,

Himmatnagar,

Dst: Sabarkantha

Copy To:­

V2(SAS)11/STC-1II/2017-18

1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner, Central Tax, Gandhinagar.
3) The Dy./Asst. Commissioner, Central Tax, Himmatnagar Division,

Gandhinagar Commissionerate.
4) The Asst. Commissioner (System), Central Tax Hq., Gandhinagar.
5Guard le.
6) P.A. File.


